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PARKS AND PEOPLE: 

SOCIAL AND LEGAL ISSUES WHEN ESTABLISHING 

AND EXPANDING PROTECTED AREAS

The Africa Biodiversity Collaborative Group (ABCG) and the Community Conservation Coalition (CCC) held a 29 June 2005 Meeting to: 1) discuss how approaches to people and conservation have evolved from needs-based to rights-based; 2) explore the role of eminent domain in establishing and expanding protected areas; 3) learn about legal tools such as Free, Prior and Informed Consent (FPIC) when working with communities affected by conservation; and 4) hear case studies about social, legal and rights programs for local people when protected areas have been established and expanded.  
Speakers described What is a Rights-Based Approach? They discussed The Evolution of Approaches in Dealing with Local People on Conservation and how it has gone from a Needs-Based to Rights-Based Approach.  Issues such as the Role of Eminent Domain and Protected Areas were highlighted.  Tools such as using Prior and Informed Consent with Communities when Establishing and Expanding Protected Areas were presented.  A roundtable was held were organizations such as Conservation International, The Nature Conservancy, World Wildlife Fund and The World Bank discussed their indigenous peoples and traditional/ local people initiatives.  To view the presentations, reference list and key weblinks, see: www.abcg.org; or go directly to: http://www.frameweb.org/ev.php?ID=12352_201&ID2=DO_TOPIC
KEY ISSUES
What is a Rights-Based Approach? A Perspective from CARE
Many international NGOs claim to have adopted a rights-based approach (RBA).  But how are rights-based approaches different from previous development models?  What do these differences imply about how NGOs, donors, host governments, the UN, etc., need to alter their roles, rethink their value added, and perhaps restructure the channeling of aid resources?  RBAs are sometimes positioned in reference to the adage about teaching to angle rather than giving a fish.  RBA extends that truism in interesting ways by asking questions such as:  Why didn’t the person know how to fish in the first place? Why is the stream polluted? Why do some people have access to fishing poles, nets, bait, holes, etc., while others do not?  Why do some communities/regions/nations get help to increase the quality of their fishing sites while others do not?  
CARE defines Rights-Based Approaches to development as the ensemble of human rights to represent the minimum conditions for living in dignity and social justice.  RBAs focus on addressing the underlying causes of vulnerability, marginalization, social exclusion, and poverty, empower people to claim and exercise their rights, and hold duty bearers accountable for their responsibilities.  RBAs tend to work across multiple levels and through multi-actor networks and movements.     

RBAs are about Power.  Three forms of power include: 1) Visible:  formal/public forms, rules, and processes. Ex.: membership in collectives, electoral and family laws, budgets; 2) Hidden: determines which agents/ agendas become part of the interpersonal process – and the ability to control (often behind the scenes) the settings in which agents interact (e.g. staged “press conferences” or “town hall meetings”; what gets debated where, by whom).  3) Invisible: defines the very field of the “possible,” the “reasonable” or the “logical.”  Examples include kinship in some societies, capitalism, religion, science, and education.  It serves to define the “possible field of action of others”.  
Different categories of rights duties include: 1) Respect: do not violate others’ rights; 2) Protect: prevent actors from violating rights of others; and 3) Fulfill: ensure that a right is met.  Different categories of rights actors include: 1) Advocates: witness, promote adherence (e.g. Amnesty International and Human Rights Watch). 2) Enforcers: ensure rights obligations are upheld (e.g. ad-hoc tribunals and national courts). 3)  
Trainers: education, awareness raising, training; use human rights as empowerment and community organizing tools. 4) Implementers: help ensure people’s basic rights are met.

When inquiring about what changes with RBA, there is a recognition that “Development” is about power, and power is political.  There is a new acknowledgement that NGOs are political.  New forms of analysis are needed when using a RBA.  Analysis must be holistic, macro, and structural.   “The poor” must be disaggregated from other identities.  Leverage points must be found and become the focus. There is a comparative advantage of finding networks, partnerships, and movements.  Conflict should be expected as poverty is about power and rights denial is about power.  A RBA needs a longer time frame and commitment.  Results and impacts must be monitored over a longer period.  Particular attention must be paid to unintended results.  Decision-making power shifts from the NGO to the rights-denied which is light years beyond the “participatory development” of the 1980s.  Policy advocacy become central in a RBA, and the process of learning, reflection, empowerment, and collaboration may be as important as outputs and outcomes.
Rights Based Approaches and Conservation
Why a focus on rights in conservation?  There are ethical issues.  For example, conservation brings benefits, but it also entails costs.  Costs are often borne disproportionately by local communities so we must address equity issues in distribution of costs and benefits for their own sake.  This will also help to increase sustainability and build constituencies for conservation.  In addition, communities are conservation managers, and land and resource rights are fundamental to effective community-based conservation.
A needs-based approach focuses on livelihoods, but other foundational elements are not always in place.  It is grounded in “win-win” assumptions, but benefits may not be realized or uses sustainable.  Integrated Conservation and Development Projects (ICDPs) were often designed implicitly around idea of compensation for costs, but not defined/calculated and limited accountability for them.  However, ICDPs were subject to criticisms in terms of the expectations that they raised and the capacity of conservation to provide for needs.
A rights-based approach addresses foundational issues of rights and tenure security.  It does not depend upon win-win outcomes.  Trade-offs may be perceived as legitimate.  The stance towards communities is as rights-holders where impacts and costs to people must be defined and addressed, and support organizations are accountable.  A key element is power of people to negotiate and have voices heard in decision-making [e.g. through the right to participation and free, prior informed consent (FPIC)].
In terms of rights in relation to conservation and protected areas, levels include: 1) “Do no harm” (e.g., rights not impinged upon in creation of government-managed protected areas); 2) Shared rights and responsibilities with government and others such as through co-management; 3) Community tenure rights such as use and ownership rights; land and resource rights; and security and legal recourse.
Community-managed protected areas and community conserved areas involve different governance types in relation to IUCN categories of protected areas.  These include government-managed protected areas, co-managed protected areas, private protected areas, and community conserved areas.
Governance issues in the Convention on Biological Diversity (CBD) Programme of Work on Protected Areas include Element 2: Governance, Participation, Equity and Benefit-sharing such as resettlement of indigenous communities only with free, prior informed consent; removal of barriers to adequate participation; establishment of mechanisms for equitable sharing of costs/benefits of protected areas; recognition and promotion of a range of governance types including community conserved areas.
In terms of large-scale conservation, different strategies in applying a rights-based approach include developing networks of protected areas whereby the government protected areas must be recognized as socially legitimate.  For community-based conservation, large-scale conservation requires increased attention to community-managed areas as constituents of large landscapes.  A multi-level approach also directs attention to policy and institutional context and supports scaling up.
Other strategies and emerging issues include addressing land and resource rights at multiple levels and scaling up in terms of policy context to support tenure security, and community conserved areas; supporting institutions for protection and enforcement of local resource rights; and establishing lateral linkages such as networks of community-based organizations.  For large-scale conservation planning and management, there needs to be representation in negotiations and decision-making such as conservation and natural resource management across larger scales as well as the empowerment of local communities in the context of multi-stakeholder management.  “Power actors” and major influences must be engaged and communities must be empowered in advocating their interests and concerns.
Eminent Domain and Protected Areas: Experiences from East Africa
What is Eminent Domain?  Eminent domain is the power of the state to appropriate private property in a compulsory manner and convert into public land.  It is the only method of extinguishing private land rights.  Eminent Domain is often only for public use, but interpretation and practice vary.  Public good overrides the property rights of a few.  Preexisting power (attribute of sovereignty), but often codified in constitution and enabling legislation. Authority often rests with the president; but can be delegated.  There are usually clear procedures for exercising eminent domain.
In terms of what is legal and legitimate regarding eminent domain and protected areas, these can be categorized as 1) Legally Vulnerable (e.g. protected areas that are established by extralegal means are illegal.  Courts have ruled them “null, void, and unconstitutional,” but reoccupation usually not ordered.)  2) Politically Unsustainable (e.g. protected areas established by undemocratic procedures are illegitimate, and such protected areas are not sustainable and resentment can lead to conflicts.) 3) Economic Insecurity (e.g. inappropriate use of eminent domain creates insecurity in property, limits investments, and threatens local livelihoods.)  

Key eminent domain questions include: What can eminent domain be used for?  What are the procedures for exercising eminent domain?  How are affected people compensated?  In East African countries, for example, eminent domain is used differently.  For example, in Uganda, eminent domain is “…the taking of possession or acquisition is necessary for public use.”  In Kenya, eminent domain is used “…in the interest of defense, public safety, public order, public morality, public health, town and country planning or the development or utilization of any property in such manner as to promote the public benefit.”  In Tanzania, there is exclusive government use for general public use and of public interest.  This includes government schemes, development of agricultural land for industrial, agricultural, commercial development, social services or housing, sanitary improvements, including reclamations, new or extension city, municipality, township or settlement, public utility, airfield, port or harbor, and mining for minerals or oil, for use by East Africa Community or a corporation within the Community, or use by a person or group of persons who, in the opinion of the President, should be granted such land for agricultural development.
Procedural issues for using eminent domain involve a government process whereby no parliamentary action is required.  Power is concentrated in a few individuals.  Justification involves invoking established purpose.   No citizen participation is required except through Environmental Impact Assessments (EIAs) or through representatives.  There is no oversight or accountability.  The recourse procedures for citizens are cumbersome and little justice often occurs in lower courts.
In terms of compensation, people should be as well off or better after the taking for eminent domain.  Land is often government owned or public land held in trust.  There is little freehold or private property and no land market.  In evaluating compensation, which should be fair and prompt, often only the value of structural improvements and standing crops are considered.  The government assesses property, but not market value.   In terms of being prompt, compensation is more often must be paid before the taking.  However, the Ugandan government, for example, wants to exercise eminent domain without first paying compensation.
Immediate steps needed include: Protecting citizens through FPIC, referendums, other ballet-box initiatives; Promoting accountability through parliament oversight, environmental courts, NGO monitoring; Broadening compensation to include fair market value and providing alternative land; Degazetting protected areas that are illegal or do not serve a genuine public purpose, and ordering reoccupation; Downlisting protected areas  (parks to reserves) when there is room for multiple use.  Protected areas might be considered as a last resort, not first response while community-based natural resource management (CBNRM) can be effective forms of conservation.  Environmental easements and liens are also proven measures for conservation.
Regarding the process of using eminent domain, there are legal contradictions.  The uses of eminent domain should be limited to provide for genuine public purposes not economic development or ordinary government business.  Higher justification standards should be select especially for each proposed protected areas.   The use of presidential decrees to establish protected areas should be made illegal.  Participation should be mandated and public hearings and impact assessments should be standard practice.  There should also be similar procedures for extinguishing user rights to natural resources (e.g. when upgrading marine or terrestrial reserves to parks).
Communities, Protected Areas and Prior Informed Consent
When considering Prior Informed Consent, it is useful to understand the meaning of each of these terms.  “Prior” means “Sufficiently in advance of authorizations or activities (e.g. mining, dams, protected areas) that affect communities”.  Effective Prior Informed Consent requires engagement in upstream processes.  “Informed” means “Full disclosure of nature and purpose of proposed action, risks, benefits, and alternatives” in language and process that is understandable to concerned people(s) and communities and that provide an understanding of rights and legal processes guiding project implementation.  “Consent” means “the detailed, written terms of the transparent negotiation process are agreed upon by the community through customary processes or otherwise”.  Consent as a process means that communities are informed and consulted throughout a project cycle.  Therefore, Prior Informed Consent (PIC) ideally would enable communities and project proponents to put all concerns on the table in an attempt to identify solutions to problems before communities decide whether to give consent.

When considering the use of PIC and Protected Areas, it depends on the extent to which and how PIC is an obligation under international law in the context of protected areas.  PIC can be used as a mechanism for community involvement in protected areas.  Specific issues to consider include: 1) Rights of States to manage natural resources.  Sovereign rights of State are not absolute.  “Sovereignty is a legal status within but not above public international law.”  Article 3 of the Convention on Biological Diversity (CBD), says that “States have, in accordance with the Charter of the UN and the principles of international law, the sovereign right to exploit their own resources”.  2) Rights of affected communities to PIC as described in international and regional instruments such as Human Rights and the CBD as well as UN activities such as the UN Permanent Forum on Indigenous Issues and International Financial Institutions and Indigenous Declarations, Charters, etc.  3) How rights relate in practice in context of protected areas?  Human rights are the right to property, to be free from racial discrimination, e.g. “no decisions..taken without informed consent”, the right to culture and “effective participation in decisions”, and the right to self determination and consultation (ILO 169).  4) Implications for NGOs; and 5) Implementation of PIC.   
Conventions and interpretations suggest that PIC is needed because of significant relationships of indigenous peoples to land that satisfies State obligations to secure property rights and to protect culture.  Efforts should ensure that, if barriers to participation exist, rights are secured and discrimination prevented.  PIC for Non-Indigenous Communities must consider the right to property as “Everyone has the right to property”; a right to culture and “persons belonging to such minorities shall not be denied the right…to…culture”; and the right to be free from discrimination to “engage in no...discrimination..against persons, or groups” 

The Convention on Biological Diversity addresses these issues in Article 8j – “prior approval” (indigenous and other communities) for use of genetic resources.  The Decisions of Conference of Parties gives reference to prior informed consent in context of protected areas.  State Right to Act in Public Interest such as instruments that recognize right to property, right to culture also recognize right of State to act in “public interest”.  How Do Rights Relate? Some factors that influence include: Indigenous peoples or other local communities with significant relationship to land? Potential impacts include: Resettlement? Impact to culture? Impact right to use property? Existing barriers to full participation in political processes?  The Rights in Practice of good faith and informed negotiations that seek mutual agreement, and if no mutual agreement then justifying the “public interest”; Use of adequate information; Ensure informed participation of communities; Consider community rights as important element of “public interest”.  The significance for NGOs is that the growing recognition that non-governmental entities have certain duties under international law as reflected in: “Norms on the Responsibilities of Transnational Corporations…” (UN Subcommission on Promotion and Protection of Rights) as well as the OECD Guidelines on Multinational Enterprises.
We must consider that the sovereign rights of States are not absolute.  They must respect, protect fulfill human rights.  The rights of indigenous peoples and other local communities are not absolute as the State has the right to act in public interest/national interest.  When there are strong relationships to land that are rooted in culture and identify, we need good faith informed negotiations and must justify public interest. 
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ROUNDTABLE DISCUSSION ON INDIGENOUS PEOPLES AND TRADITIONAL/ LOCAL PEOPLE INITIATIVES
The Nature Conservancy (TNC)
In the U.S., TNC purchased land for conservation.  When working outside of U.S., TNC recognizes that land isn’t private so they are working with indigenous and local communities.  TNC is just launching a new initiative where they seek to: 1) Have one central place to know what they are doing globally on indigenous and local communities issues, 2) Raise the issue of working with indigenous and local people within TNC and outside such as engaging with partners and others on how to work better; 3) Form guidelines and over several years collect data and then draft a policy and implement it in the field, and 4) Incorporate tools into the planning process that is a central part of the project cycle.   They are using an open process and are seeking comments and participation.
Conservation International (CI)
Two years ago, CI revisited their policy on working with indigenous and traditional peoples and conservation.  They currently have a virtual initiative where they are looking at what they are currently doing, their history, and where they need to go.  They have held dialogues at an international scale and are moving to do this on a regional scale.  CI is looking at what are the needs, aspirations and rights of indigenous peoples, and what is their agenda when planning for conservation, especially in common areas.  They are trying to look at where they work together well, and develop clear guidelines.  They are arranging for learning exchanges among different indigenous communities and are having CI staff learn from experiences working with indigenous peoples.  CI’s activities were launched in Latin America, but they are also focusing on Asia and Africa using different approaches. CI’s indigenous and traditional peoples and conservation program works closely with CI’s conservation stewardship program.

CI’s conservation stewardship program is one year old.  The program spent the first year collecting background research trying to determine how CI looks at communities as stewards and partners.  They are determining ways to respond to needs and build capacity of local communities and staff working with them.  CI is tracking global priority issues such as how is information coming from indigenous caucuses at an international level (such as CBD and IUCN) and how this information gets transferred to the local level.  Currently, there seems to be lots of disconnect on what is going on with indigenous people.  
Wildlife Conservation Society (WCS)
WCS is aware of local people’s needs and has a history of working with indigenous people such as David Western’s work to assist the Maasai of Amboseli, Kenya, to get water rights as well as working on indigenous reserves in Bolivia.  WCS sees indigenous and local people as a pathway to conservation, although they don’t currently have a policy.  However, for their parks and people project in Gabon, they are working in partnership with a university that has a human subject review board that looks at ethical issues when people are involved in research.  This raises the question, “Should NGOs have offices of human resource protection that review ethical issues like universities do?”
The parks and people project in Gabon assesses the human welfare effects of establishing protected areas.  WCS and partners are looking at the economic impacts to local communities of establishing national parks.  They are tracking 2000 households over five years to see how resource access is changed and whether households benefit or get hurt.  If there is compensation for lost resource rights and use, it needs to be known how to compensate. 
World Wildlife Fund (WWF) 
WWF’s Indigenous Peoples policy is ten years old and so the WWF network is now reviewing the policy.  Through the new Communities and Large Scale Conservation initiative, WWF is focusing on specific objectives including to:
· Review current WWF policy and program experience as it relates to indigenous and local communities, particularly in large-scale program contexts; 

· Identify and recommend WWF policy, implementation and/or monitoring measures to strengthen partnerships with indigenous peoples and local communities and ensure against negative impacts;
· Develop guidance materials and facilitate shared learning on strategies for strengthening and scaling up community-based approaches in large-scale programs; and
· Contribute to broader conservation thinking and practice regarding community-based approaches in the context of large-scale conservation.   

Key activities include: 1) Reviewing Policy and Program Experience at different levels and drawing on a range of perspectives through program survey and interviews, dialogue with external stakeholders, and participatory case studies; 2)  Strengthening policy, implementation and monitoring; 3)  Developing guidance and training materials; 4) Facilitating peer and cross-institutional learning, and 5) Contributing to broader thinking and practice.  

The World Bank
The World Bank approved a new indigenous peoples policy in May 2005.  All biodiversity projects are subject to the indigenous policy including 232 projects (with costs between $1 to $30 million).  Some experiences have been positive, while others have received complaints.  The World Bank is reviewing their biodiversity portfolio and including those involving indigenous peoples.  They started with projects in Latin America to determine whether biodiversity projects going on for many years benefit indigenous people.  They found that most projects involving indigenous people have land rights and security issues. They are doing analytical work on indigenous land title regimes and are looking at whether strong legislation helps to work with biodiversity conservation better [e.g. Amazon Region Protected Areas Program (ARPA)].  For ARPA, before they negotiated for parks, they involved indigenous peoples agencies.  ARPA created new areas, but this could happen because all indigenous land was titled and they could establish protected areas on unclaimed land.  
The World Bank wants to support a framework for recognizing indigenous lands in other regions such as Asia and Africa.  If participation is criticized the Bank will not support a project until the indigenous people and parks agree.  An issue to consider is representation (e.g. “who” to talk to).  They are determining how to plan for better conservation when have indigenous people considering both customary and traditional points of view.  They are looking at how to do “life plans” for conservation.
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QUESTIONS DISCUSSED 
Some key questions raised during the ABCG/CCC meeting discussion included:
Rights-based approaches

· Do NGOs using a rights-based approach talk about “democracy”?
· What are the messages for conservation NGOs?  Are these issues about democracy?  Do NGOs have to change how they work and focus on participation and not just work with institutions and those with power?

Who are “Indigenous” and “Local” People and their participation and representation?
· Who determines “who are indigenous people”?

· How do you deal with communities as they are not homogenous (e.g. “Whose informed consent”)?

· Do you need to disaggregate people in order to determine “Whose rights”?

· How do you determine who owns land and who are the power brokers?

· Do you need delegates from many different levels and use networking to empower people and areas being impacted?

· Is “Who” the biggest challenge when getting consent?

· Are the issues of indigenous people and marine and fresh water protected areas different?

· How do we handle issues such as illegal immigrants who have been on the land for decades?

· Who gets land tenure, rights and benefits?

Processes and methods for dealing with indigenous and local people

· How to strengthen legal systems that recognize indigenous people in Africa?

· Do citizens always have the right to sue their governments?

· How do you amplify the voice of the politically weak and poor?

· Are methods such as peaceful resistance useful in dealing with eminent domain and indigenous peoples issues?

· How do you deal with the tensions between NGOs and communities who are dependent on their natural resources and want out of poverty?  How do you acknowledge their rights and improve their livelihoods?

· Do we need to be careful not to focus only on local interests, but on larger societal interests as well

· Are integrated approaches to resource management and land use planning being used?

· How well are governments and NGOs consulting at the field level on the establishment and expansion of protected areas?  Are they building local capacity?  How well is conservation doing at the landscape level?  Are evaluations being performed?

· How do we ensure transparency so that local communities understand their stake in conservation?

· Are certain governments better at facilitating FPIC then others?  Do governments have procedures for FPIC and are they building the capacity of communities?

User rights and property rights

· How to balance property rights with genuine interests and make procedures and have opportunities for participation?

· Are the process and hurdles of user rights verses property rights different?

· How to secure property rights for eminent domain?

· Do typologies help when describing community rights verses private rights?

Payments, compensation, and costs
· How to deal with payment for environmental services (PES) and indigenous and local peoples such as looking at distribution of costs and benefits from PES, trying to value resources such as watersheds, and looking at impact assessment?

· What are the costs of conservation?

· Are there other examples of successful restitution and compensation for land taken for protected areas (e.g. Makuleke people and Kruger National Park in South Africa)?

SUGGESTIONS FOR POTENTIAL NEXT STEPS FOR CONSERVATION NGOS
1. Holding future ABCG meetings on human rights/ environment related topics, and inviting more human rights and development NGOs to attend.
2. Making recommendations and/or developing guidelines about the African context for new policies on indigenous and traditional people across conservation NGOs, World Bank, etc.
3. Advocating peer review for field level activities on the ethics of implementing conservation programs with indigenous and local people.
Special thanks to:
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Judy Oglethorpe of WWF-US for helping to organize the meeting and for chairing it.
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Kent Glenzer of CARE for explaining a rights-based approach and giving examples from CARE’s experience with natural resource management.
Anne Perrault of the Center for International Environmental Law for presenting about the use of prior and informed consent and conservation.
Joy Grant of The Nature Conservancy for discussing their indigenous and local peoples initiative.
Kristen Walker and Jason Berry of Conservation International for describing their indigenous and traditional peoples and conservation policy and the conservation stewardship program, respectively. 

David Wilkie of the Wildlife Conservation Society for highlighting how they view indigenous and local people as pathways to conservation and for describing their current parks and people research project in Gabon.
Claudia Sobrevila of the World Bank for sharing information about their new indigenous peoples policy and review of the biodiversity portfolio. 
Meeting Organizers:

The Africa Biodiversity Collaborative Group (ABCG) comprises U.S.-based international NGOs with field-based activities in Africa. ABCG organizations include: African Wildlife Foundation, Conservation International, IUCN-The World Conservation Union, Wildlife Conservation Society, World Resources Institute, and World Wildlife Fund. ABCG explores emerging conservation issues, shares lessons learned, and seeks opportunities for collaboration. Recent issues explored by ABCG include: The Linkages between HIV/AIDS and Natural Resource Management; Food Security and Wildlife Conservation in Africa: Health Matters: The Importance of the Interface between Wildlife, Domestic Animal and Human Health for Conservation Success in Africa; Human Migration and Conservation: Issues and Interventions; Compensation for Land Lost for Protected Areas, etc. ABCG has been funded by The John D. and Catherine T. MacArthur Foundation, The Critical Ecosystem Partnership Fund, and the U.S. Agency for International Development.  See: www.abcg.org. Contact: nancy.gelman@wwfus.org
The Community Conservation Coalition (CCC), founded in 1999, is a Washington, D.C., based forum made up of diverse organizations concerned with the human dimension of the conservation of biodiversity worldwide. The mission of the CCC is to contribute to the conservation of biological diversity by fostering communication, collaboration, and institutional change within member organizations and their partners concerning the linkages among conservation, human population dynamics, health, education, and economic livelihood. The CCC recognizes that conservation is a social issue and that engaging communities in the work of conservation is critical. A community conservation approach is participatory—it respects the needs, values, and traditions of local people and emphasizes equity and transparency. The approach calls for understanding the dynamics of cultural and ethnic diversity and gender roles and relations in natural resource management. At the regional and international scales, the community conservation approach promotes local empowerment through information exchange, technical assistance and training, applied research, and promotion of policy reform.  See: http://www.frameweb.org/ev.php?ID=1052_201&ID2=DO_TOPIC[image: image1.png]
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