Financial Disclosure and the Canadian Mineral Sector: Lagging Behind
or Catching Up?

By: Peter G. Veit and Catherine Easton*

“...Canada is not simply a world leader but THE world leader. . .
Mining has deep historical roots in Canada. It was a growth engine
that elevated us from a developing economy to one of the world’s
richest nations.”

~ McMahon, Fred. 2012. Bill C-323: Another threat to
Canadian Mining. Fraser Institute

INTRODUCTION

Canada is the world’s
leading mineral country.
Mineral companies head-
quartered in Canada have
operations in over 90 coun-
tries around the world and
overseas mineral assets val-
ued at more than 109 billion
CAD.! Canadian companies
account for about 37% of
global mineral exploration
spending, the largest share
of all nations, including the
largest share of exploration
spending in Canada, the
United States, Central and
South America, Europe and,
most recently, Africa.?

Despite this leadership,
Canada lags behind many
other countries in develop-
ing financial disclosure
regulations that require ex-
tractive resource companies

Creuseurs at Gecamines, Kolwezi. Photo © Bas van Abel /
Waag Society-Fairphone / Flickr

and civil society organizations engage with gov-
ernment on how best to reinvest the payments to
spur economic growth, protect the environment,
and conserve biodiversity.

Canadian mineral companies are commonly
targeted by protesters in Canada and around the
world accusing them of causing environmental
damages, violating hu-
man rights and creating
poverty.! A recent study
commissioned by a min-
ing industry association
revealed that one-third of
the 171 reported violations
of corporate social respon-
sibility between 1999 and
2009 implicated companies
that are registered and listed
in Canada.’®

Canadian mineral as-
sociations acknowledge the
importance of social and
environmental responsibil-
ity, and have developed
various supporting toolkits®,
protocols and frameworks.”
Yet, while many companies
publically commit to re-
specting home country, host
country, and international
social and environmental
safeguards, their practices
do not always meet these

to report payments made to

host governments. Revenues

from mineral, oil and natural gas projects contrib-
ute significantly to the national economies of many
developing countries. Public disclosure of these
payments can help citizens hold companies and
governments accountable, and avoid the “resource
curse.” Such information can also help citizens
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standards. Effective imple-
mentation and enforcement
of regulations is problematic, especially in Africa.
For example, in the Democratic Republic of Congo,
several Canadian companies hold mineral permits
in protected areas, a clear violation of national
laws and, in many cases, company policy (Box 1).%
Accountability mechanisms, such as civil society
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BOX 1: CONSERVATION IMPACTED BY WEAK
GOVERNANCE OF MINING SECTOR

In the Democratic Republic of Congo (DRC), maps
of protected areas and mining permits show
considerable overlap. Mining concessions include
land in several protected areas, such as the Maiko
National Park, Sankuru Nature Reserve, Upemba
National Park, the Lufira Biosphere Reserve and
two World Heritage Sites - Kahuzi-Biega National
Park and Okapi Reserve. In the case of the Okapi
Reserve, permits were granted more than ten
miles into the north, west, and south sections of
the protected area. Of the top five companies by
largest total area of overlap with DRC protected
areas, three are listed in Canada. For more
information, see ABCG's Issue Brief “Managing Land
for Mining and Conservation in the Democratic Republic

of Congo.”

advocacy and parliamentary oversight, are also weak or non-
existent in many African countries. In these cases, company
operations proceed with little or no oversight.

THE SCALE OF CANADA’'S MINERAL SECTOR

Of the various Canadian stock exchanges, the Toronto
Stock Exchange (TSX) and the TSX Venture Exchange (TSXYV,
previously known as the Canadian Venture Exchange) comprise
the vast majority of mineral companies registered in Canada,
whether Canadian or international.’ The TSX (formerly TSE) is

nies originate from and are incorporated in Canada— only 118
companies (7%) are not Canadian in origin and 95 companies
(5.7%) are not incorporated in Canada.” Many non-Canadian
companies, however, are listed on the TSX and TSXV because
they are global centers for raising capital for mineral explora-
tion and mining projects. The securities disclosure standards
for mineral projects in Canada (e.g, National Instrument 43-
101 Standards of Disclosure for Mineral Projects) are relatively
liberal in that a mineral reserve can have reasonable prospects
for economic extraction but have not been demonstrated to be
economically mineable."* As a result, mineral companies can
raise capital earlier in the project cycle on the TSX and TSXV
than on many other stock exchanges.

In August 2011, TSX and TSXV-listed companies were in-
volved in 10,110 mineral projects, both in Canada (5,161 projects
or 51% of total projects) and abroad (4,949 projects). Of the proj-
ects abroad, most (62.6%) are in the Americas (25.8% in the U.S;
12.5% in Mexico; 2.8% in Central America and the Caribbean;
and 21.5% in South America). Of the remaining 37.4%, 14.2%
were in Africa; 7.7% in Asia; 7.5% in Australia, New Zealand and
Papua New Guinea; 6.4% in the United Kingdom and Europe;
and 1.6% in Russia and the Commonwealth of Independent
States. The main countries in Africa were Tanzania, South
Africa, Mali, DRC and Burkina Faso (see Figure 1).

PUBLIC DISCLOSURE OF COMPANY PAYMENTS

Accountability has two dimensions: access to information,
especially on institutional responsibilities and actual practices,
and the power to shape behavior either by establishing incentives
that promote desired actions or sanctioning poor performance.
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Figure 1. TSX and TSXV-listed Companies’ Mineral Projects

the largest stock exchange in Canada, the third largest in North
America and the seventh largest in the world by market capi-
talization. The TSXV is a public venture capital marketplace for
emerging companies.'” In 2011, the TSX and TSXV handled 90%
of the world’s mining equity transactions, making up nearly
40% of the world’s mining equity capital."! The TSX and TSXV
together represent 31% of the mineral company listings, and
represent 15% of global value of mineral companies.*?

A total of 2,167 extractive resource companies, including
1,650 mineral companies, operating in Canada and overseas are
registered on the TSX and TSXV. Most of these mineral compa-

Many types of information are needed to hold mineral compa-
nies accountable, including social, environmental and economic
information. In many cases, however, little information—on
environmental impacts, on displaced people, and other mat-
ters—is proactively released by governments and companies,
and made available to stakeholders and the public.

In recent years, an international spotlight has shone on
payment information from extractive resource (e.g., oil, natural
gas and minerals) companies to host government, and on host
government revenues collected from these companies. While
disclosure of financial information alone cannot stop the re-
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source curse, it does allow citizens and other stakeholders to
learn how much money the government receives for its natural
resources and to monitor how public revenues are managed and
used.

Many governments and mineral companies recognize that
the disclosure of financial information can help ensure that
natural resources benefit all citizens, and can protect them
from being falsely accused of wrongdoings when, in fact, they
are operating responsibly and in accordance with the law. For
example, 37 governments and more than 70 of the world’s larg-
est petroleum and mineral companies have joined the Extractive
Industries Transparency Initiative (EITI)"*—a coalition of gov-
ernments, companies and civil society committed to a voluntary
global standard for transparency in oil, natural gas and minerals.

As of April 2013, 20 of the 37 governments are EITI “com-
pliant” countries and 17 are “candidate” countries.'® Supporting
companies include Exxon-Mobil, Shell, Total and Tullow Oil.

To sign up to the EITI, governments commit to imple-
menting the EITI standard which calls for companies to report
material payments made to government, and for governments to
disclose material payments received from companies. The data is
reconciled and the results are published in a summary report to
the public. Other governments and companies are considering
joining EITL." For example, in September 2011, President Barak
Obama committed the U.S. to adopting EITL."

The United States and European Union have gone further.
On 21 July 2010, the United States passed the Dodd-Frank Wall
Street Reform and Consumer Protection Act.”® Section 1504
of the Act—“Disclosure of payments made by extraction issu-
ers”— calls for “...each resource extraction issuer to include in
an annual report of the resource extraction issuer information
relating to any payment made by the resource extraction is-
suer, a subsidiary of the resource extraction issuer, or an entity
under the control of the resource extraction issuer to a foreign
government of the Federal Government for the purpose of the
commercial development of oil, natural gas, or minerals...”*

On 22 August 2012, the Securities and Exchange
Commission (SEC), the principal government agency respon-
sible for regulating the U.S. financial sector, adopted the final
rules for the implementation of Section 1504.% These rules
require extractive resource companies that file annual reports
with the SEC to publicly disclose the payments they make to
governments, on a country-by-country and project-by-project
basis. The companies must report “any payment (whether a
single payment or a series of related payments) that equals or
exceeds a threshold of $100,000” in a fiscal year. Companies
must report the type and total amount of payments made and
provide information regarding those payments in an interactive
data format. Disclosures must begin for fiscal years beginning
after September 30, 2013.%2

Similar legislation is close to being finalized in the European
Union. In October 2011, the European Commission issued
draft revisions to the European Union (EU) Transparency and
Accounting Directives, which included a requirement that com-
panies listed on EU stock exchanges and large private companies
based in member states disclose payments made to governments
for oil, gas, minerals and timber extraction, on a country-by-

country and project-by-project basis. In September 2012, the
EU Parliament approved its negotiation draft of legislation
that largely aligns with U.S. disclosure regulations. Based on
this draft, the EU Parliament and Council are in the midst of
negotiations. EU Parliament is expected to vote on the new di-
rectives by May 2013,% in time for the 39" Group of Eight (G8)
summit in the United Kingdom in June 2013.*

Further, countries around the world are developing com-
prehensive Access to Information (ATI) laws to provide the
public with greater access to government-held information.
In September 2012, 93 countries had enacted comprehensive
national ATT laws to help implement the right of access to infor-
mation enshrined in their constitutions.”

Many governments are also amending their petroleum
and mineral laws to recognize the need for publicly-traded
companies to disclose financial information on payments to
host governments in their reporting to financial regulators.
For example, Uganda’s Petroleum (Exploration, Development
and Production) Act of 2012 (Section 149(3)) provides that the
confidentiality clause “...shall not prevent disclosure—(b) by the
licensee or one or more of the subsidiaries of the licensees to—(i)
a licensee afhiliated company, its home Government or any de-
partment or, agency or as required by any law; (ii) a recognised
stock exchange on which shares of the licensee or its affiliated
companies are traded.” A similar provision is in the companion
downstream Petroleum (Refining, Gas Processing, Conversion,
Transportation and Storage) Act, 2012.%¢

CANADA: LAGGING BEHIND ON DISCLOSURE
REGULATIONS

Canada is notably absent in these initiatives. Canada is not
an EITI compliant or candidate country and will not seek to
be one.”” The government’s position is that “There are existing
regulations and financial disclosure requirements in place in
Canada that support the transparency in taxation, royalties and
other natural resource revenues. The federal government and
provinces conduct budget consultations, follow international
standards for reporting and disclosure, and have their financial
statements audited by independent public auditors. Such mea-
sures represent activities that an EITI implementing country
would need to initiate.”?

Regulations or rules requiring disclosure of extractive re-
source payments with a level of detail comparable to the U.S.
SEC Dodd-Frank rules or the EITI voluntary standards do not
exist at either the national or provisional level in Canada. This
is problematic because most TSX and TSXV-listed mineral com-
panies (94.5%) do not file annual reports with the SEC—only
90 of the 1,650 TSX and TSXV-listed mineral companies are
also listed on U.S. exchanges® and must now comply with the
new SEC disclosure rules (81TSX-listed mineral companies and
9 TSXV-listed mineral companies).*

Canada does not have a single national securities regulator
any national law governing securities;* securities regulation is
the responsibility of the provinces and territories. The TSX is
regulated by the Ontario Securities Commission (OSC)** while
the TSXV is regulated by the Alberta Securities Commission
(ASC) along with the British Columbia Securities Commission



(BCSC).* The OSC, ASC and BCSC administer the provinces’
securities laws and protect investors by fostering fair and effi-
cient capital markets.

Atthenationallevel, the Canadian Securities Administrators
(CSA)* exists as a voluntary umbrella organization of provincial
and territorial securities regulators. As a result of CSA efforts,
Canada’s securities markets are governed by a number of largely
harmonized national or multi-lateral instruments that are en-
forced by the provincial and territorial securities commissions.
Various National Instruments (NT’s) have been developed by the
CSA to govern disclosure requirements for mineral companies,
including economic, social, environmental and other types
of information (e.g, National Instrument 43-101 - Standards
of Disclosure for Mineral Projects® and others). In Canada,
financial “materiality” is the determining factor in whether
information must be disclosed. The CSA considers informa-
tion to be material if a reasonable investor’s decision whether
or not to buy, sell or hold securities of the issuer would likely be
influenced or changed if the information was omitted or mis-
stated.’ At present this does not include company payments to
host countries for the extraction of petroleum and minerals.?

CANADA: CATCHING UP?

The current Canadian government lead by Prime Minister
Stephen Harper is focused on promoting and supporting re-
source extraction domestically and internationally as a path
to national economic prosperity and is actively “streamlining”
domestic regulations governing environmental assessments and
approvals. While the government is concerned about possible
adverse effects of disclosure regulations on the competitiveness
of Canadian companies, it does support voluntary disclosure
(e.g, EITT standards) and voluntary social and environmental
safeguards (e.g, “Responsible Resource Development” and
Corporate Social Responsibility (CSR) standards).

The Canadian government supports EITI through dona-
tions to the EITI Multi-Donor Trust Fund and the provision
of technical support in areas such as corporate governance in
cooperation with leading Canadian mineral companies.*® The
government also encourages Canadian multinational companies
to participate in EITI. As of February 2013, the list of EITI-
supporting companies includes the following seven TSX and
TSXV-listed mineral companies: Barrick Gold, Centerra Gold,
Dundee Precious Metals, Goldcorp, Kinross Gold, Newmont
Mining and Teck Resources.”

The Canadian government has also shifted the focus
of its official foreign assistance to countries of most interest
to the Canadian industrial sector.** In 2009, the Canadian
International Development Agency (CIDA) took on a new man-
date to support CSR projects of mineral companies through its
Official Development Assistance program.* For example, CIDA
is currently supporting civil society organizations to implement
CSR projects in partnership with mineral companies (World
University Service of Canada and Rio Tinto Alcan in Ghana;
Plan Canada (formerly the Foster Parents Plan) and IAMGOLD
in Burkina Faso; and World Vision Canada and Barrick Gold
in Peru).*? These civil society organization-mineral company
partnerships have not necessarily been a good thing for the
partnering charities with some donors in Canada withdrawing

their support, believing companies should be footing the bill for
these projects, not charities.”” The government also established
the Canadian International Institute for Extractive Industries
and Development (CIIEID) to help developing nations harness
their natural resources to generate sustainable economic growth
and reduce poverty. CIIEID will receive $25 million of funding
from CIDA.*

While the Canadian government is reluctant to make
progress on financial transparency, many extractive resource
companies® and civil society organizations support disclosure
regulations and are pressing forward.*s Pierre Gratton, President
and Chief Executive Officer of the Mining Association of Canada
(MACQC), notes that, “[Dodd-Frank is] not only seen as the right
thing to do, but it’s starting to be seen as actually good business
to have these payments to government published.” Further,
testimony given at parliamentary hearings of the Standing
Committee on Foreign Affairs and International Development*®
from members of the mineral industry (and other stakeholders)
expressed strong support for regulations mandating disclosure
of company payments to governments.*’

In September 2012, the Resource Revenue Transparency
Working Group® was formed by MAC, Prospectors & Developers
Association of Canada (PDAC), PWYP-Canada and RWI. The
working group aims to develop framework for the disclosure of
payments to governments for Canadian oil and mineral com-
panies operating domestically and internationally by June 2013.
The group has developed a framework structure and has begun
a series of stakeholder workshops attended by industry, govern-
ment and civil society organizations. The framework structure
is intended to be consistent with Section 1504 and the directives
proposed by the EU. The main areas of discussion are payment
thresholds, payment type categories, inclusion of exceptions and
definition of a project.”

CONCLUSION

As the world’s leading mineral country, the international
community is looking to Canada to promote good governance of
the mineral sector and to ensure Canadian companies meet high
social and environmental standards. Many Canadian civil soci-
ety organization, industry associations and mineral companies
are encouraging the Canadian government to enact legislation
mandating the disclosure of company payments to host gov-
ernments, and are working together to create a framework for
disclosure for the government to implement. With the release
of the SEC final rules in the U.S. and similar rules likely to be
passed soon in the EU, Australia and other countries, failing to
act risks Canada falling short of transparency standards that are
rapidly becoming international norms. Passing national disclo-
sure standards will ensure a level playing field for all extractive
resource companies. They will also help prevent the resource
curse and promote development in petroleum and mineral-rich
developing countries.
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In contrast, the mineral sector opposes CSR regulations, favoring vol-
untary CSR standards instead, and arguing that the latter will provide
sufficient guarantee that companies will at a minimum comply with na-
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Opposition Member of Parliament John McKay introduced Bill C-474
“Transparency of Payments Made by Mining, Oil and Gas Corporations
to Foreign Governments Act” into parliament on 26 February 2013 for
a first reading. (http://parl.gc.ca/HousePublications/Publication.aspx?
Language=E&Mode=1&Docld=6000115). It is, however, unlikely that
McKay’s bill will pass into law.
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