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INTRODUCTION

This paper surveys the Kenyan law and practice on compensation for private land acquired by the government for protected area management. It is divided into five parts. Part one sets out Kenya’s wildlife scenario. It first highlights the importance of wildlife, then traces the historical development of protected area management and subsequently presents the current status of the sector. 

Part two reviews in detail the relevant laws and procedures for acquisition of private land by the government and the subsequent conversion of such land into wildlife use as protected areas. It also examines the safeguard in place for checking excesses by the authorities in exercising the power of eminent domain. It is divided into four sections. The first discusses the place of private property rights under Kenyan law. The second highlights the circumstances under when private property may be compulsorily acquired by the state, while the third section sets out the statutory procedure on how this may be done. 

Part three examines the position on compensation by the government to those whose lands it acquires. It answers the questions as to whether compensation is provided for, how it is determine and how it is paid.

Part four explores the remedies available under Kenyan law for persons with grievances arising from or related to the government’s acquisition of private land. Part five explores the challenges and opportunities based on the actual situation and provides the way forward by making recommendations for reform. 

I. KENYA’S WILDLIFE SECTOR

This part is intended to provide a background for the subsequent parts of the paper. It examines Kenya’s wildlife sector, highlighting the importance of wildlife and the need to conserve it. It is divided into three parts. Part one sets out Kenya’s wildlife scenario. It first highlights the importance of wildlife, then traces the historical development of protected area management and subsequently presents the current status of the sector with regard to the human-wildlife interface. 

A.
IMPORTANCE OF WILDLIFE
Wildlife is very important for aesthetic value and as a reservoir of genetic resources. It is also a source of food as well as a an income-generating industry by being a major form of tourist attraction.   

B.
HISTORICAL PERSPECTIVES
Wildlife management in Kenya began with colonialism. Before then, there existed no formal policy and regulations on wildlife in Kenya. People were free to utilize wildlife as they needed and in accordance with African customary practices and values
 (Muriuki, 1996; Eric Hecox). After the establishment of colonial rule, the government adopted stiff regulations mainly on hunting and wildlife products. The major argument of the colonial government was the wildlife needed to be protected from the adversities of the natives. It claimed that African hunters were cruel and wasteful, while nomads over-grazed the land and out-competed the wild animals (Monbiot, 1994). 

In 1945, protected areas (PAs) were established and formal regulations imposed on them. Wildlife ownership was also vested in the crown.
 Apart from being intended to protect wildlife by keeping it apart from people, PAs are a western concept of conservation. Under this concept, wildlife is confined in designated conservation areas as required by the land use planning regulations in western countries. 

In setting up these PAs, the natives were displaced, any form of compensation paying paid for the huge tracts of land that had been appropriated for conservation. Monbiot (1994) says some of these places were among the longest inhabited places on earth and most of them agriculturally high potential areas.
 

This colonial approach to wildlife management was insensitive to human welfare, a trend that was inherited by the independence government in 1963 and retained.
 It was only in 1975 that the indigenous government, after twelve years in power, through a Sessional Paper adopted a new policy on wildlife management.
 This policy document was in 1976 translated into the Wildlife Conservation and Management Act (WCMA).
 

In 1989, the WCMA was amended.  This move was as a response to the problems of increased poaching and human-wildlife conflicts. The new Act established the Kenya Wildlife Service (KWS), as a parastatal in charge of wildlife management, to replace the department of Wildlife Conservation and Management. To this date the protected area concept has been retained and wildlife ownership still vested in the crown (except that in private ranches). Since independence more PAs have been established.

B.
CURRENT STATUS OF WILDLIFE IN KENYA

Kenya’s wildlife is rated as one of the most abundant and varied in the world.
 In some habitats live certain species that occur no where else on earth. This Biodiversity, however, continues to be undermined by human activities especially demand for land for agriculture and settlement. It is Kenya’s stated policy to conserve these species.
 The government in its policy
 recognizes the need to establish optimum balance between devoting land to wildlife and the demand for human settlement. Presently, protected areas constitute at least seven percent of Kenya’s total land area.

Less than 25 percent of Kenya’s wildlife is within the PAs. With over 75 percent of the wildlife population occurring outside the PAs
 the human-wildlife conflict is critical and threatens the future of wildlife conservation. Experience has shown that this conflict is initially detrimental to humans when wildlife occasions them harm and loss to them, but subsequently the wildlife too suffer when people start retaliating by attacking them. Unlike Botswana where the PAs are surrounded by buffer zones, to separate wildlife from human settlements,
 in Kenya they are generally bounded by areas of human habitation.

In this kind of scenario, the human-wildlife conflict is an increasing phenomenon. With a human population growth rate of four percent per annum, the wildlife habitat will increasingly shrink as human beings settle and extend agricultural and development activities in what used to be the wildlife areas.
 In some cases, the population in areas around protected areas seems to be increasing at rates higher than the national population growth rate.
 A recent study reported that in the Maasai Mara environs, for instance, the human population and cultivated land increased by 7 percent and 1,000 percent, respectively, between 1977 and 1997.
 During the same period, the numbers of non-migratory wildlife declined by 58 percent.
 This is also the situation obtaining in other elephant regions.

In Laikipia District for instance, people bought huge tracts of land that were formerly game ranches, and sub-divided them into small pieces of land for settlement and farming activities.
 In the Mount Kenya region, people have moved onto and settled on elephant migration routes and corridors.
 In Kajiado district, the land under cultivation has expanded by almost 800 percent since 1971; while in Narok, agriculture has been expanding rapidly into areas previously used for grazing and as wildlife dispersal zones.

It has been asserted that while such land-use changes take place, people often ignore the fact that these areas have been wildlife habitat.
 Despite the presence of human settlements and activities in these areas that were formerly under vegetation, wild animals still try to migrate through them. Initially, many communities bordering game parks and reserves were essentially nomadic.
 Over time, they have radically changed their lifestyles. Many of them have adapted permanent settlements and sedentary subsistence farming for food.

The Wildlife Conservation and Management Act
 seems to underscore the need to reconcile human needs for land and the competing wildlife requirements as well. The Act in its preamble recognizes wildlife as an important resources and goes on to note that proper land-use and management is essential to its conservation given that it takes time to revitalize it is not properly managed. It states as follows:

“ AND WHEREAS it is necessary, for the achievement of that objective that full account should be taken of the varied forms of land use and inter- relationship between wildlife conservation and management and other forms of land use….”
C.
NEED TO ACQUIRE LAND FOR WILDLIFE

With over 75 percent of Kenya’s wildlife population roaming out there and with an upsurge in human-wildlife conflict, there is need to increase wildlife habitat. This calls for acquisition of more land for expansion of protected areas and for establishment of buffer zones. It should be remembered that no compensation was paid by the colonial government for the land acquired from the natives for the establishment of PAs. This was partly because then land was unregistered and so the natives did not have any documentary proof of ownership. Since independence however, things are not the same again. Now people have titles for the land they own, with their ownership rights protected by both the Constitution
 and legislation.

Before the government decides to appropriate privately owned land, three questions are pertinent, namely:

· Does the law permit? If yes

· For what uses may land be acquired?

· What are the requirements to be fulfilled?

· What is the procedure to be followed?

· Is there compensation for the land?

· What are the safeguards against excesses by the authorities?
II. ACQUISITION OF PRIVATE LANDS FOR PROTECTED AREA MANAGEMENT: THE LAW AND PRACTICE IN KENYA

A. PRIVATE PROPERTY RIGHTS IN KENYA
The predominant system of land ownership in Kenya is fashioned on the Australian Torren model. This model was adopted at independence in order to secure the proprietary interests of white settlers who then owned most of Kenya’s arable land. The registration and ownership of land was consolidated into the Registered Land Act (RLA).
 This piece of legislation gives the registered proprietor of land an absolute and indefeasible title by virtue of the issuance of title deeds.

In Kenya, land is a very sensitive issue since traditionally, a man’s wealth is determined by the amount of land he owns. With increasing in population
 land, an already scarce commodity, will continue to shrink. This is even made worse by the fact that only 18 percent of the country is arable and the rest either arid or semi-arid. With land ownership fashioned on the concept of private property and the rights of owners protected by law, acquisition of private lands for wildlife conservation is a fairly delicate issue. 

B.
WHETHER PRIVATE LAND CAN BE DECLARED A WILDLIFE   PROTECTED AREA

The Minister for Wildlife has discretionary power, under the Wildlife Conservation and Management Act (WCMA) to declare establish protected areas
. The Act says he may declare ‘any land’ a national park, game reserve or sanctuary, which strictly speaking connotes any land be it public land or privately owned. However, in practice this does not happen to private land, as it would infringe the proprietary rights guaranteed by the Constitution.
 Besides, the Act stipulates the conditions under which this may be done.
 It is a condition that the minister shall exercise his discretion to declare, after consultations with the competent authority
. 

For practical purposes the land covered the powers should mean and exclude private land. In the case of private land there are two ways in which it can be acquired for conservation. Either voluntary acquisition by the Ministry of wildlife on willing seller-willing buyer basis or compulsorily by the ministry of lands through the powers of eminent domain. The first one is a voluntary procedure is governed by the freedom of contract and the market forces of demand and supply, and has little potential for controversy.
 The second one which is controversial due to lack free will and the subject of compensation hence falling within the scope of this paper.

C.
ACQUISITION OF THE LAND

1.
UNDER WHAT CIRCUMSTANCES CAN  PRIVATE LAND BE ACQUIRED

In Kenya the sanctity of private property is protected by law and no private land can be acquired by the government compulsorily except in accordance with the law. Such land is private property and has to first be acquired by the state under the powers of eminent domain under the Land Acquisition Act
. Once it has been so acquired and become public land, it is then and only then that it may be converted into a protected area for wildlife conservation.  This therefore means it is a two-tier process, first by the Minister for lands then by the Minister for wildlife. If the latter wants to acquire private land for conservation he has to inform the former who then initiates the process.

The circumstances under which land may be so acquired and the conditions to be observed are expressly stipulated in the constitution
 and the Land Acquisition Act.
 Under these laws the government may compulsorily acquire private land only when the acquisition is in the public interest.

Section 75 (1) of the Constitution States as follows:

“No property of any description shall be compulsorily taken possession of, and no interest in or right over property of any description shall be compulsorily acquired, except where the following conditions are satisfied –

(a) the taking of or acquisition is necessary in the interests of defence, public safety, public order, public morality, public health, town and country planning or the development or utilization of property so as to promote the public benefit; and

(b) the necessity thereof is such as to afford reasonable justification that may result to any person having an interest in or right over the property; and

(c) provision is made by a law applicable to that taking of possession or acquisition for the prompt payment of full compensation.”

The conditions as to the public interest are also contained in the Land Acquisition Act which directs the Lands Minister to satisfy himself as to the existence of such public need, before setting in motion the process. The Act in Section 6 (1) states as follows: 

“…where the minister is satisfied  that any land is required for the purposes of a public body, and that -

(a)The acquisition of the land is necessary in the interests of or the development or utilization of any property in such manner as to promote the public benefit, and

(b)The necessity therefore is such as to afford reasonable justification for the causing of any hardship that may result to any person interested in the land….”

The above provisions are the ones that set the stage for the compulsory appropriation of private land and clear stipulate the reason and uses for which that is to be done. It follows therefore that under Kenyan law private property is sacrosanct and no land of such description may be compulsorily acquired by the state except for reasons of defence, public safety, public order, public morality, public health, town and country planning or the promotion of the public benefit. Acquisition of land for protected area management or any wildlife conservation purpose therefore falls under promotion the public benefit.

2. CAN A LAND OWNER REFUSE? 

The doctrine of eminent domain entitles the state to acquire land compulsorily. It entails the right of power of the Government to take private property for public use on making just compensation therefor. It is the power of a sovereign state to take or to authorize the taking of any property within its jurisdiction for public use without the owner’s consent. Under Kenyan law and practice the opinion of the owner on whether or not the government should acquire his land is not considered. Accordingly, objections by a land owner person are irrelevant, and provided the laid down procedure requirements are complied with by the government the land will be acquired.

In fact any form of resistance or obstruction from protesters, is criminalized. It is an offence for anybody to willfully obstruct or hinder a government officer from carrying out any functions necessary for the acquisition of land.

3.
HOW THE LAND CAN BE ACQUIRED (PROCESS)

In this paper we are concerned with the acquisition of private lands for conservation. Strictly speaking, it seems as if it would also fall under the statutory powers of the wildlife minister to declare any land a protected area. In practice, however, this does not happen as it would infringe the proprietary rights guaranteed by the Constitution.
 Such land has first of all to be acquired by the Minister of Lands to become public land. It is then and only then that further steps may be taken by the government through the Wildlife Minister and Lands Minister working in concert, that it may be declared a wildlife protected area.  

The law specifically sets out the procedure to be followed by the government in compulsorily acquiring private land. This statutory procedure has been laid down in the Land Acquisition Act
, as read together with the WCMA
 and the Environmental Management and Coordination Act . This process can be summarized into nine steps. Because even after the land has been acquired by the state, changes in ownership effected at the land registry, it cannot just be turned into a wildlife conservation area. Two further steps are necessary, namely consent of the Minister for lands and an Environmental Impact Study.  The entire process is examined here below entails the initial acquisition by the Minister for lands and the subsequent acquisition by the Minister for wildlife.

STEP I- MINISTERIAL DIRECTIVE TO LANDS COMMISSIONER

The process is initiated by the Lands Minister who in writing directs the Commissioner for Lands to acquire a particular parcel of land. These instructions should indicate the description of the land and the purpose for which the land is required.

STEP II- NOTICE OF INTENTION TO ACQUIRE

Upon receiving the Minister’s instructions, the commissioner then prepares a notice of the Government’s intent to acquire the said land and causes it to be published in the Kenya Gazette
. He also serves copies of the notice on every person who appears to him to be interested in the land . It was held by the Court of Appeal in Commissioner for Lands Vs Coastal Aquaculture Ltd
 that the notice must state the public purpose for which the land is being acquired and if it is for a public body state the name of that body. In this case the notice had neither indicated the purpose nor the name of the public body. The court declared the notice defective and by an order of certiorari quashed the acquisition. Pall JJ. (as he the was) observed that for compulsory acquisition to be lawful it must strictly comply with the provisions of the Constitution and the Land acquisition Act
.

STEP III- NOTICE OF INQUIRY

After the publication of the Notice of Intention to Acquire, the Commissioner then appoints a date for the holding of an inquiry to hear claims to compensation by persons interested in the land the subject of the intended acquisition
. He then causes it to be published in the Kenya Gazette and again serves it on every person who appears interested or who claims to be interested in the land
. This notice should be published in the Gazette at least 15 days before the inquiry.

STEP IV- HOLDING OF THE INQUIRY

This inquiry should be convened at least 21 days from the date when the Notice of Intention was published. On the date appointed for hearing the inquiry the commissioner shall, make full inquiry into and determine: 

(a) the persons interested in the land;

(b) the value of the land, and determine that value in accordance with the principles set out in the schedule to the Act and; 

(c)determine in accordance with the principles setout in this schedule, what compensation is payable to each of the people who he has determined to be interested in the land.

STEP V- AWARD OF COMPENSATION

Following the inquiry and subsequent determination of the amount of compensation, the government then makes an award of compensation to the person entitled to it. 

STEP VI- TRANSFER OF OWNERSHIP TO STATE

After the award of compensation the state the assumes ownership of the land and appropriate changes made in the Ministry of Lands removing the said parcel of land from the register of private ownership. This then removes the land from private ownership to the public domain as public utility land. It is for then on that it can be put under the protected areas.

STEP VII: CONSENT OF LANDS MINISTER

State land is under the ministry of lands. To declare it a protected area, the Wildlife Minister is required by section 6 of the WCMA to consult with and obtain the consent of the Minister for Lands. If the latter consents he may go ahead to make the declaration. In case of dissent, he has no powers to appropriate the land, except with the approval of Parliament by resolution.
 But even after such consent has been obtained or parliament’s approval as the case may be, requirements of the Environmental Management and Coordination Act as to Environmental Impact Assessment (EIA) have to be complied with. So the next step will be EIA. 

STEP VIII: ENVIRONMENTAL IMPACT ASSESSMENT

Under the Environmental Management and Coordination Act of 1999 (EMCA), no national parks, game reserves and buffer zones may be created without a prior EIA having been undertaken.
 This may come before or after the consent of the Minister for Lands and it is important because the EMCA supercedes all other pieces legislation when it comes to environmental issues.

STEP IX: THE LAND IS DECLARED A WILDLIFE AREA

After fulfilling the requirements as to EIA and the Lands Minister’s consent, the Wildlife Minister may then by declaration place the land under protected area management.

4.
THE POSITION UNDER THE DRAFT CONSTITUTION 

Kenya is currently undergoing a constitutional review process, to revise the current Constitution. The Constitution of Kenya Review Commission has already come up with a Draft Constitution which is now being debated by delegates in a National Constitutional Conference. It is likely this draft will be adopted, probably with a few amendments. It also has provisions relating to acquisition of land by the government. is currently the subject of debate in Kenya. 

Article 54 of the draft prohibits Parliament from enacting a law that permits the state, or any person to arbitrarily deprive a person of any interest in or right over property, except:

· If it is for a public purpose or in the public interest and is carried in accordance with an Act of Parliament.

· If prompt payment of fair and adequate compensation is made to the person before the property is taken and

· If any person who has an interest in or right over that property has a right of access to a court of law.

III. THE QUESTION OF COMPENSATION

This part discusses the questions whether there is compensation provided for, how the amount is determined and the mode of payment. Other legal provisions and practice regarding the issue of compensation are also examined.

A. IS THERE PROVISION FOR COMPENSATION?

In Kenya, the obligation of the government to pay compensate for land it acquires compulsorily under the powers of eminent domain is expressly stipulated in the Constitution
 and the Land Acquisition Act
. The Constitution expressly states that no private property shall be compulsorily acquired by the government unless, among other conditions, provision is made by a law applicable to that taking of possession or acquisition for the prompt payment of full compensation.
 Section 8 of the Land Acquisition Act provides as follows:

“Where land is acquired compulsorily under this part, full compensation shall be paid promptly to all persons interested in the land”.

B. HOW IS THE AMOUNT OF COMPENSATION DETERMINED?

The formula for determining the amount of compensation is stipulated in the Land Acquisition Act. In assessing the ‘full compensation’ the Act requires the Commissioner to appoint a date for the holding of an inquiry for the hearing of claims to compensation by persons interested in the land. To arrive at the appropriate amount he is required
 to apply the principles set out in the schedule to the Act. These are summarized below.

MATTERS TO BE CONSIDERED

· The market value of the land

· Damage sustained or likely to be sustained by persons interested at the time of the commissioner taking possession of the land by reason of severing the land from his other land

· Damage sustained or likely to be sustained by persons interested at the time of the commissioner taking possession of the land by reason of the acquisition injuriously affecting his other property, whether movable or immovable or in any other manner or his actual earnings

· If In consequence of the acquisition, any of the persons interested is or will be compelled to change his residence or place of business, reasonable expenses incidental to the change

· damage genuinely resulting from diminution of the profit of the land between the date of publication in the Gazette of the notice of intention to acquire the land and the date the commissioner takes possession of the land. 

MATTERS NOT TO BE CONSIDERED
 

· the degree of urgency which has led to acquisition

· any disinclination of the person interested to part with the land

· damage sustained by the person interested which, if caused by a private person, would not be a good cause of action

· damage which is likely to be caused to the land after the date of publication in the Gazette of the notice of intention to acquire the land or in consequence of the land or in consequence of the land will be put

· any increase in the value of the land likely to accrue from the use to which it will be put when acquired

· any outlay or additions or improvements to the land incurred after the date of publication in the Gazette of the notice of intention to acquire the land unless the same were necessary for the maintenance of any building in a proper state of repair.  

C. HOW IS IT PAID?

Under the Land Acquisition Act, compensation can be either in kind in the form of land or money. Section 12 makes provision for the grant of land in lieu of an award, provided the value of such land shall not exceed the value of the compensation that would have been allowable.

D. ADDITIONAL PAYMENTS 

The law also stipulates payment of an payment of 15% more to the amount awarded as compensation
. It also provides for an interest of 6 percent per annum where the compensation awarded is not paid or paid into court on or before the taking of possession of the land, calculated from the time of taking possession until payment or payment into court.
 

E. FINALITY OF AWARD

Section 10(2) of the Land Acquisition Act provides that every award of compensation shall be final and conclusive evidence of the acreage, value of land and amount payable, irrespective of whether or not the owner attended the inquiry. It further states that an award shall not be invalidated by reason only of a discrepancy, which may thereafter be found to exist between the area specified in the award and the actual area of the land.

IV. REDRESS FOR AN AGGRIEVED PARTY

A person aggrieved by the acquisition of his land by the government may petition the High Court for redress. His right for redress arises from both the Constitution
, the Law Reform Act
 and the Land Acquisition Act
.

Section 84 of the Constitution provides that any person whose constitutional rights have been infringed may file apply to the High Court for a determination on the issue and an appropriate remedy. Section 75 (2) also gives an aggrieved party a direct right of recourse to the High Court for:

(a)
The determination of his interest or right, the legality of taking of possession or acquisition of the property, interest or right and the amount of any compensation to which he is entitled. 

(b)
The purpose of obtaining prompt payment of that compensation.

The Law Reform Act empowers the High Court to issue prerogative orders in instances where the Supreme Court in England would issue them. This orders are usually granted in judicial review proceedings where the High Court is exercising its supervisory powers over the decision of inferior tribunal and the exercise of executive functions. 

Decisions by the Commissioner of Lands pursuant to the statutory powers granted by the Land Acquisition Act are subject to the supervisory jurisdiction of the High Court and amenable to being judicially reviewed by it. In Re Kisima Farm Ltd
, the High Court of Kenya held that the Commissioner for Lands in determining claims to compensation under the Land Acquisition Act should act judicially, and accordingly issued an order of prohibition restraining him from continuing to hold an inquiry into compensation. The learned Judge further observed  that the existence of a right of appeal from the Commissioner’s decision does not preclude judicial review. 

V.
THE WAY FORWARD
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